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Idaho Risk Reduction
A Study in Minimizing Your Risk

Risk Management
• Definition: A plan of action to
minimize a real estate broker’s risk of
liability and is generally comprised of
four components:
– Education
• designations
• continuing education

– Risk Shifting
• E & O insurance
• third party experts

Risk Management

–Risk Anticipation
•seller disclosures
•red flags

– Risk Control
•controlling buyer remorse
•prompt action
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Risk Management
• Active Fraud (Intentional
Misrepresentation)
• Passive Fraud (Intentional
Concealment)
• Negligent Misrepresentation
• Negligent Nondisclosure
• Negligent Advice

Risk Management

• Stigmatized Property
–Definition

• Megan’s Law
• Causes of Litigation
1. Failure to disclose to a buyer that an addition or
alteration was performed w/o a permit or in
compliance w/code
2. Failure to disclose previous water leaks/mold or
mildew
3. Disputed property boundaries
4. Poor inspections and improper inspection work

Risk Management

• Unauthorized Practice of Law
–Definition
–Fill in the blank forms

• Legal Advice or Judgment
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Proper Use of Forms
• Pre – Printed Contract Forms
• No such thing as a “state-approved” real
estate form
• State law does mandate that certain things
are included in real estate contracts
– - Agency Confirmation
– - Lead-Based Paint Language (Federal)
• Watch for state-specific forms
• Common mistakes that agents make when
utilizing forms…
EM

Pre – printed contract forms
• Listing Agreement
• Residential Purchase and Sale Agreement
(IAR)
• Seller’s Property Disclosure (IAR & ACAR)
– Lindbergh v. Roseth
• Buyer Representation Agreement
– - Exclusive
– - Compensation choices
– - Other Potential Buyers conflict waiver
– - Service disclaimer
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Common Mistakes Made
Regarding Forms
• Selection of title
companies
• Inspection
Contingency
• Signatures

• What
“exclusive”
means
• Service
Disclaimer

Legally-mandated terms
• Agency
Disclosure
Brochure &
Representation
Agreement
• Lead Based
Paint Hazard

• Property
Condition
Disclosure Form
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Specialization in the field of
real estate

• A real estate license makes no distinction
concerning the size or nature of property
that the licensee may list, advertise,
promote, sell or offer, nor does it
distinguish with respect to the use or
occupancy of property, either current or
proposed.
• Self-regulating?
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Let’s test your knowledge…
(Pg. xi)

Erion Shehaj

Don’t
• Overstate;
• Exaggerate;
• Misrepresent your familiarity or
expertise in any given types of
property;
• Be greedy; or
• Overspecialize
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Do
•
•
•
•

Specialize
Find a mentor
Avoid resume-puffing
Recognize geographical issues

Multiple Offers, Counter
Offers, & Backup Offers

Basic Law of Contract

3 key components of a real estate
contract:

• Offer
• Acceptance
• Meeting of the Minds (Mutual
Assent)
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Changing Material Terms is not
Acceptance of an Offer

• Price, financing terms,
possession date, closing
date, inspections,
contingencies, form of deed,
review of title, etc., etc.

Time is of the Essence
• Time is a material term
• Timing elements of multiple counter
offer transaction are very important
• A separated detailed chronological
log should be kept
• The conscientious real estate agent
should bring some clarity to the
negotiations

Acceptance
by 5:00PM in
3 Business
Days Monday

Offer
Expires at
5:00PM

Seller
Reviews on
Thursday
Morning

Faxed to
Listing
Agent on
Tuesday

Presented to
Seller on
Wednesday
Night
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Justad v. Ward

Time is of the essence

Counter Offer v. Addendum
• Changes
material term

• A thing that is
added
• Clarification of
terms
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Backup Offer from the Seller’s
Perspective
• When does the
offer expire?
• What constitutes
acceptance of the
offer?
• When does the
offer become a
binding contract?

• Sellers will want to
use the backup
offer to encourage
the current
Purchase and Sale
Agreement to go
through
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Backup Offer from the Buyer’s
Perspective
• When does the
offer expire?
• What constitutes
acceptance of the
offer?
• When does the
offer become a
binding contract?

• Buyers typically
will want language
in the offer that
will allow then to
continue to look at
other houses
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Busting the Myths(s) of Real
Estate Rescission Rights

• No Automatic right-of-rescission (3day or otherwise
• The contract controls – once
consummated, if buyer wants out:
– - Breach
– - Escape the agreement
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A Rescission Right Exists Only in
Three Circumstances

1. The Federal Lead-Based Paint
Hazard Reduction Act
2. The Idaho Property Condition
Disclosure Act
3. The Purchase and Sale
Agreement contingency
provision(s)

Buyer chooses to
have inspection in
10 days

Day 6 Buyer
informs Seller of
items objected to

Seller agrees to
correct,
contingency is
removed

Seller has 3 days to
respond

Or
Seller doesn’t
agree, Buyer has 3
days to go forward
or terminate
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Professional Fees & Procuring Cause

• General Rules
• Typical Fee Disputes
• Methods of Resolution for fee
Disputes
• Factors for Consideration
• Notes on Arbitration

• Procuring cause – A broker will
be regarded as the “procuring
cause” of a sale if his efforts are
the foundation on which the
negotiations resulting in a sale
are begun
»Black’s Law Dictionary
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Typical Fee Disputes
• Broker v Seller
– May be settled in a court of law or arbitration
– Arbitration agreements in contracts are
enforceable

• Broker v Buyer
– May be settled in a court of law or arbitration
– Buyer representation agreements must be
carefully drafted

• Broker v Broker
– Usually resolved through NAR Arbitration
Process

Considerations
• Regardless of the parties involved in
a fee dispute, the amount of the fees
in dispute and the forum chosen to
resolve the dispute, certain common
factors are almost always
considered
• The common thread is the question
of procuring cause

Considerations

a.Agreement (contract) - verbal,
written
b.Performance by agent
c.Contractual/equitable defenses
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Notes on Arbitration
• Arbitration is less expensive, faster, less
formal, and more streamlined than
litigation
• Any evidence that assists the arbitrator is
admissible
• Each controversy must be decided on the
merits of all ascertainable facts
• Absent unusual circumstances, a court of
law will not review an arbitration award,
and no right to appeal exists

Notes on Arbitration
• Mediation becoming a viable alternative

Flipping
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Flipping
• …a practice whereby a recentlyacquired property is resold for a
considerable profit with an artificially
inflated value, often abetted by a
lender’s collusion with the appraiser.

The Rise in Home Prices
• Housing prices rose nationwide
12.5% over a 12 month period ending
March 31, 2005
• During that period
– Nevada posted the biggest increase
31.2%
– California ranked second 25.4%
– Hawaii followed with 24.4%

17

2008

2006
2007

2004
2005

2002
2003

2000
2001

1998
1999

1996
1997

1994
1995

1992
1993

1990
1991

1988
1989

1986
1987

1984
1985

1982
1983

1980
1981

1978
1979

1976
1977

1974
1975

1972
1973

1970
1971

1968
1969

3/27/2014

250,000

Median Home Prices 1968 to 2007-08

200,000

150,000

100,000

50,000

0

Existing Single-Family Home Sales

Local Stats

18

3/27/2014

2013 National Stats

What to Watch For
• Must disclose that the property is an
investment property v. owner
occupied property for most loans
and HUD home purchases
• Tax Consequences
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If FHA insurance is used…
• Seller must be the owner of record and
the transaction may not involve any sale
or assignment of the sales contract.
• Re-sales occurring 90 days or less
following acquisition, not eligible for FHA
insurance.

Flipping (Cont’d)
• Re-sales occurring between 91-180 days
following acquisition:
– If resale price is 100% or more over the price
paid by the seller then the lender is required to
obtain a second independent appraisal.
– Second appraisal cannot be charged to
borrower.
– EXAMPLE………………..

Flipping (Cont’d)
– If a property is re-sold for $80,000
within six months acquisition for
$40,000, the lender must obtain a
second appraisal supporting the
$80,000 sales price. Lender may also
provide documentation showing costs
and extent of rehabilitation that
resulted in the increased value. Must
still obtain the second appraisal. Cost
of appraisal may not be charged to the
homebuyer.
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Flipping (Cont’d)
• If between 91 days and 12 months…
– 91 days and prior to the end of 12
months FHA reserves the right to
require additional documentation from
the lender to support the re-sale value
if the sales price is 5% or greater than
the lowest sales price of the property
the preceding 12 months.
– May include an appraisal from another
appraiser.

Flipping (Cont’d)

• Exceptions to 90-day Restriction
–Properties acquired by an
employer or relocation agency in
connection with the relocation.
–Re-sales by HUD under its Real
Estate Owned (REO) program
• Subsequent re-sale of such a
property is subject to the rule.

Types of Flipping
Buyer assigns contract prior to closing and
pockets profit (remember those days??)
• New Development
– Ex: Developers took steps to limit the activity
• Option to buy back @ fixed price within 1st
year
• P & S agreement w/open sales price – not
determined until house is complete
• Foreclosures
– Real estate agents had the jump in hot
markets
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Predatory Lending
Gladys Hall Case (Chicago, 1996):
• Only source of income was SSI
• Purchased home with FHA financing for
$122,000
• Real estate agency had purchased
property 22 mos. Earlier for only $11,000
• Agent promised rehabilitation
• Loan turned out to be an ARM

Hoffman v. Stamper - Baltimore
• Vendors, lenders and appraisers
worked together to flip homes and
defraud unsuspecting, low – income
buyers in Baltimore City
• Promised buyers a renovated home for
down payment of $500
• Buyers purchased at significantlyinflated prices w/100% FHA loans
obtained through fraudulent lender
• Erroneous appraisals

Hoffman v. Stamper
• Numerous homes had major
problems, some were uninhabitable
• Six of nine buyers eventually lost
their homes to foreclosure
• Plaintiffs awarded $1.4M + $200,000
in punitive damages each
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US v. Agboola
• Defendant was convicted of multiple
counts of fraud, money laundering,
and other charges involving real
estate flipping and sentenced to 108
months imprisonment
• In a three year period reports of
mortgage fraud tripled according to
the FBI

More Common Types of IRS
Investigations
• Property Flipping
– May be legal, but when it involves false
statements to the lender it is not
• Two Sets of Settlement Statements
– One statement is prepared and provided to the
seller. A second fraudulent statement is given to
the lender. The lender provides a loan in excess
of the property value and the excess proceeds
are divided between the conspirators
• Fraudulent Qualifications
– Real estate agents assist buyers who would not
otherwise qualify by fabricating their
employment history or credit record

• In 2004, the IRS had 89 convictions
for real estate fraud
• In 2009, the IRS initiated 336 realestate-related investigations. Of
them, 184 have already led to
convictions with 135 jail sentences
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United States of America v. Redondo
•March 2009 - Melody Redondo listed a
property in Eagle for $849,000 as a
short sale
•Loan against property was $1.4 million
•August 2009 - Mr. & Ms. Redondo filed
bankruptcy - debts were discharged
•During bankruptcy, Redondo devised
a scheme to obtain money fraudulently
•Sold property to a close family
member for $625,000

United States of America v. Redondo
•Told lender that no backup offers would be
taken but proceeded to solicit & obtain
higher offers with the intent of flipping the
property
•Identified an investor, assuring him of a
cash buyer who was ready to buy – she
“wanted half”
•Had first buyer assign contract to investor
•Hid subsequent buyers from lender and
only disclosed assignment in later
conversations

United States of America v. Redondo
•Redondo was charged with fraud, wire
fraud and forgery
•Wire fraud was due to business conducted
over interstate telephone lines
•Paul Redondo was charged with several
counts of overstating the couple’s income on
a loan application - pled guilty to a
misdemeanor and received probation
•Ms. Redondo was sentenced to 15 months
in prison
•IREC revoked both licenses
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IRS
• The IRS is playing a key role in the
fight against real estate fraud
• The number of real estate fraud
investigations by the IRS has more
than doubled
• The average prison term handed out
nearly doubled as well

Toxic Mold
• The term “toxic mold” is not accurate.
While certain molds are toxigenic, the
molds themselves are not toxic or
poisonous. There is always a little mold
everywhere. There are very few reports
that toxigenic molds found inside homes
can cause unique or rare health
conditions. A causal link between the
presence of toxigenic mold and these
conditions has not been proven
»-Center for Disease
Control

Toxic Mold

Leviticus, chapters 13
and 14……..
“Watch the plague and if
the plague spreads, the
unclean item or property
must be removed and
destroyed.”
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Mold is GOLD!!

The Ballard Case

The Ballard Case
• In 1998 New York heiress, Melinda Ballard and
her husband, Ron Allison purchased their
dream home in Dripping Springs, Texas. A
11,000 square foot home on a 72 acre estate. A
series of leaks caused damages including mold.
In a Bad Faith lawsuit against their insurance
company the jury awarded them over $32
million
–On December 19, 2001 a state appeals
court in Texas reduced the award to $4
million plus interest and legal fees.
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Statistics
• Prior to 2000 there were so few mold related
claims that State Farm Insurance did not
even bother to track them
• In 2002 there were over 79 claims per
month on average in Florida alone
• In Texas insurance companies paid out over
3 billion dollars in claims in 3 years

TEXAS: Estimated Total Number
of Mold Claims
The number of mold claims rose
1,306% between 2000:I and
2001:IV
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TEXAS: Average Cost Per Mold
Claim*
The average cost of mold
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“Heeeeeeere’s Stachy…”
Mold Goes Hollywood
•Ed McMahon filed $20 million
suit against insurer & mold
remediation contractor
•Ed only gave away $10 million
in sweepstakes
•Says mold sickened him, his
wife and staff
•Says mold killed Muffin the
family dog
•Alleges breach of contract,
negligence and intentional
infliction of emotional distress
•Nearly 100 articles between
April 10 and May 17, 2002!
“Ed McMahon Sues Over Toxic Mold
Invasion,” --USA Today, April 11, 2002

Four Categories of the Effects of Mold

•
•
•
•

Allergies
Infections
Irritations
Toxicities
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Disclosure of Mold
• Over-disclosure distracts from the real
purpose of disclosure

RE-21 evolution of mold disclosure
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